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Summary 

CenturyTel’s attack on thc FCC’s conciirrence with the decision of the Colorado 

Puhlic Utilities Commission (“CPUC”) to rcdcfiiie CenturyTel’s service area betrays a 

fundamcntal misunderstanding of the FCC’s role in  the redcfinition of local exchange 

carricr service arcas. Under Section 2 I4(e)(5) of the Act, the FCC’s role is merely to 

decidc whether or not to concur with a state commission’s considered determination to 

define a rural local exchange carrier’s servicc area as something other than its entire 

study area. In fulfilling this role, the FCC has appropriately developed expedited 

procedurcs to prevent nccdless delay that would come with duplicating the  proccedings 

that led to the slate commission’s determination. 

Despite this clearly dclineated statutory rolc, CenturyTel now argues that the FCC 

should reverse its concurrcnce and conduct a de n o w  review of a state’s redefinition 

dctermination. CenturyTcl and other parties havc had ample opportunity to raise 

ohjections i n  multiple proceedings in Colorado that led to the filing of the CPIJC’s 

Petition. By opening a new proceeding, as CenturyTel requests, the  FCC would engage 

in wasteful re-litigation of thc same issues that were exhaustively considered at the state 

Icvcl, a fact that the FCC understood when i t  adopted Section 54.207 of its niles. 

Contrary to CenturyTel’s suggestion, Scction 214(e)(5) of the Act does not give 

the FCC the authority to overrulc thc CPUC’s conclusion that NECC’s designation as an 

eligible telecommunications carrier (“ETC”) in CenturyTel’s service area is in the public 

interest. Moreover, CenturyTel has completely failed to explain (both before the CPUC 

and here) how thc public will bc harmed by the redefinition of its service area, and any 

“cherry picking” concerns werc fully addressed by CenturyTel’s disaggregation of 



support to the wire center level. The FCC should summarily reject attempts to rc-litigate 

decisions made below, which arc final. 

CenturyTcl is also wrong in insisting that  the FCC should have issued a written 

dccision to provide “evidence” that i t  considered the recommendations of the Federal- 

State Joint Board on Universal Scrvice (“Joint Board”). By enacting Section 214(e)(5), 

Congress did not require the FCC to make written findings, instead giving the FCC the 

discretion to develop the appropriate procedure. In accordance with the Act’s pro- 

competitive, deregulatory purposes, and consistent with its longstanding use of 

streamlined review to prevent needless administrative delay, the FCC properly adopted 

an expcdited procedure allowing for swift concurrence unless there are compelling 

reasons to opcn a proceeding. These procedures cnsure that the FCC takes the Joint 

Board’s recorninendations into account, as required by the . k t .  

Finally, there is no legal basis for Century’Tel’s ariticonipetitive request to “toll” 

the effectivc date o f  the Pctition until the Joint Board issues a set of recommendations 

morc to CenturyTcl’s liking. CenturyTel had a chance to raise its concerns during the 

lbmiulation ofFCC and Joint Board policy in previous comment cycles. I f i t  i s  

dissatisfied with the outcome, the appropriate response is to petition for rulemaking. 

CcnturyTel’s absurd suggestion would justify the suspension of all of the FCC’s rules on 

the theory that they may one day be revised. 

For all of these reasons, the FCC should deny CenturyTel’s Application for 

Review or, alternatively, Petition for Reconsideration. 

. . .  
111 



Before the 
FEDERAI, COMMUNICATIONS COMMISSION 

Washington, D.C. 20554 

In rhc Matter of 

Fcclcral-State Joint Board on 
Universal Scrvice 

Petition by the Colorado Public Utilities 
Commission, Pursuant to 47 C.F.R. 
Section 54.207(c), for Commission 
Agreement in Redefining the Service 
Arca of CentiiryTel of Eaglc, Inc., a 
Rural Telephonc Company 

CC Dockct No. 96-35 

OPPOSITION OF N.E. COLORADO CELLULAR, INC. 

N.E.  Colorado Cellular, Inc. (“NECC”)’ hcrehy submits its Opposition to the 

Application Tor Review or, alternatively, Petition for Rcc,onsiderdtion (“Application”) filed hy 

CenturyTel o f  Eagle, Iiic. (“CenturyTel”) in the captioned proceeding on our about December 

17,2002.’ 

1. BACKGROUND 

In  mid-2000, NECC applied to the Colorado Public Utilities Commission (“CPUC”) for 

desiLmation as an eligible telecommunications camer (“ETC”) for the purpose of receiving 

federal universal service support, and for designation as an eligible provider (“EP”), which 

would entitle the company l o  receive state universal service funding. Because, as a wireless 

carrier, NECC is licensed to serve an area that does not match the service areas of the affected 

NECC i s  a Conirnrrcial Mohilc Radio Service (“CMRS”) provider serving pr~mar i ly  ru ra l  areas in the I 

iiorthrastcrn porlion of Colorado and the countles orl.incoln, Elbert. Kiowa, Crowley, and Cheyenne in the southern 
part o f t h e  slatc under ca l l  slgns KNKR307 and KNKR327. 

C‘entury’lel’s Application ih undatcd; howcver, NECC: assumes ihc pleading was  filed on the same date on 
u h ~ h  il was suved. 



incumbent local exchange carriers (“ILECs’’), NECC requested that its ETCiEP service area be 

defincd to he coterminous with its FCC cellular geographic scrvice area (“CGSA”). 

On December 21,2001, Administrative Law Judge William J.  Fritzel issued a decision 

(‘‘ALJ Reconzineiitfctl Decision”) concluding that a grant of NECC’s request for designation as an 

ETC and as an EP would serve thc public interest. Specifically, NECC’s designation was to 

become effective immcdiately in  non-rural areas scrved by Qwest and in rural areas where 

NFCC’s service arca covercd the ILEC service area completely. Regarding the rural areas only 

partially covercd by NECC’s licenscd service territory, the AL.I found that NECC should be 

imnicdiately designated “pcnding the resolution of the [CPUC’s then ongoing] proceeding on 

disaggregation . . . and pending any necessary FCC approval of initial disaggregation of service 

areas for those wirc centers set forth on Attachment 3[.]”’ No party (including CenturyTel) filed 

exccptions, and the 4L.J Recoinmended Decision became a final decision of the CPUC. 

Thc CPUC’s rulcmaking proceedins on disaggregation, which had been pending at the 

timc of NECC’s designation, came to a closc in early 2002.’ Colorado’s new rules on 

disaggregation, which took effcct on June 30, 2002, closcly tracked the FCC’s disaggregation 

rulcs set forth in 47 C.F.R. $; 54.3 15 ,  enabling carriers to choose among three paths to 

disaggregate state and federal universal service support. The CPUC also concluded that “it 

would be anticompetitive to defer the redcfinition [of] service areas to a new, possibly protracted 

adjudicative pro~ecding.”~ Accordingly, the rulcs also provide that an ILEC’s choice of 



disaggregation paths under the CPUC’s rules will serve not only for the disaggregation of 

support. but also for the redefinition or the ILEC’s service arcas pursuant to 47 C.F.R. 5 207.” 

In May 2002, CenturyTel, whose study area i s  among those rural TLEC study areas only 

partially covered by NECC’s licenscd service tcrritory, made its fcderal disaggregation filing 

under Path 3. Under this option, a carrier may self-certify the disaggregation of support either 

( I )  to the wirc center level; (2) bclow the wire ccnter level, so long as support is disaggregated to 

no more than two cost 7,ones per wirc center; or (3) in another manner that complies with a 

prebious regulatory determination by thc CPUC.’ Despite the requirement that Path 3 filings 

disaggregatc support at or below the wire center level, CenturyTel’s filing disaggregated to the 

wire center level, but purported to “re-aggregate” each of its 53 wire centers into one of two cost 

zoncs. The CPUC has since deterrnincd that CenturyTel’s filing was invalid to the extent that i t  

attempted to re-aggregate ils wire centers into two cost zones, and that it should be construed as 

disaggregating support to the wire center level. 8 

On August I ,  2002, the CPUC submitted its Petition o f  the Public Utilities Commission 

of the State orColorado to Rcdcfinc the Service Area orCenturyTel of Eagle, Inc., Pursuant to 

47 C.F.R. 207(c) (“Petition”) requesting the FCC’s concurrence with the CPUC’s redefinition 

of CcnturyTel’s service area along wire centcr boundaries. In its Petition, the CPUC noted that 

“[tlhe broader the service area, thc morc daunting the task facing a potential competitor seeking 

to enter thc market as a competitive ETC within a rural exchange area.”’ In CenturyTel’s service 

Srv 4 CCR 723-42-1 1 

S w 4 7  C.F.R. 9 54.315(d)(I); 4 C’CR 723-42-10.3.1. The CPUC had made no previous regulatory 
dctermination regarding the disaggrrgariw of support within CenturyTrl’s study area. 

.Sw CPlJC Rrply Comments at pp. 3-4. 

Prtitinn a t  p. 4 

9 



area, the CPUC noted, ”no company could receive designation as a competitive ETC unless i t  is 

ablc to provide service in 53 separaie, non-contiguous wire centers located across the entirety of 

Colorado.””’ Because compctitors would be forced to try to compete without the universal 

service funding CenturyTel receives. the CPUC emphasized that these circumstances present a 

“siyiticant barrier to cntry.”” Rcdcfinition along wire center boundaries, the CPUC concluded, 

would rcniove the last obstacle to entry by NECC and Western Wireless, both ofwhich hud nret 

011 c.ri/eriu,for de.yignu/ion except for the ability to provide service throughout the entirety of 

CenturyTel’s service area as i i  was then defined.I2 

The FCC announced the Petition in a Public Notice’’ and gave interested parties an 

opporlunity to comment on the requested rcdefinition. Comments. reply comments and exparte 

presentations wcrc filed by seven parties. In  accordance with its rules ~ and as i t  has done on 

multiple occasions ‘ 4  
~ the FCC opted not to open a proceeding, and the redefinition was 

deemed automatically approved on November 25, 2002. 

11. THE FCC PROPERLY DECLINED TO DUPLICATE THE PROCEEDINGS 
ALREADY CONDUCTED BY THE CPUC 

A. CenturyTel’s Concerns Were Addressed in Multiple Proceedings 
At the State Level and Should Not Be Re-litigated Here. 

CenturyTel erroneously claims that the redefinition process has somehow been short- 

circuited, arguing that “[tlhe FCC either should have initiated a proceeding pursuant to Section 

4 



54.207(c)(3)(i) of its rules” or “issued an order explaining why the Colorado Petition was 

granted in the face ofoppos i t i~n[ . ] ’”~  CenturyTel and a11 other interested parties have had 

multiple opportunities to object to and comment on the CPUC’s proposed service area 

redefinition. CenturyTel may regret that it did not take advantage of each of those opportunities, 

hut all o f  its arguments have been duly Considered and all of the necessary determinations were 

made by the CPUC. In a Section 54.207(c) proceeding, all that is required is the FCC’s 

concurrence. not an entirely new and duplicative proceeding. By filing the Petition, the CPUC 

provided the FCC with ample justification for a prompt concurrence. There is simply nothing 

more to be litigated. 

Most notahly, by foregoing the opportunity to file exceptions to the .4LJ Recommended 

Decisiou, CenturyTel failed to challenge the ALJ’s conclusion that NECC’s designation in rural 

LEC servicc areas not covered in their entirety should he effective upon the  conclusion of the 

CPUC’s generic disaggregation proceeding and the FCC’s concurrence with the CPUC’s 

proposed redcfinitioo. The ALJ’s conclusions clearly laid the groundwork for the Petition, and 

the FCC may lcgitimately qucstion why CenturyTel failed to challenge those conclusions when i t  

had the chance. 

I (, 

CenturyTcl had anothcr opportunity to challenge the relevant policy determinations when 

the CPUC conducted its proceeding in Docket No. 01R-434T to develop its rules on the 

disaggregation of support. Here, CenturyTel’s interests werc presumably represented by the 

Colorado Telccommunications Association (“CTA”), which participated in the proceeding and 

lilctl exceptions. After duly considering the arguments raised by CTA and other parties, the 

3 



CPUC rejccted challengcs to its conclusions that state disaggregation of support should follow 

the federal rulcs and that the manner of study area disaggregation should also serve as the 

manner of scrvice area redefinition. 17 

Having failed to chal lcn~c the CPUC’s disaggregation policy head-on, CenturyTel 

attempted to circumvent the process in  its Path 3 tiling. While disaggregating support into 53 

scparate areas along wire center boundaries, CenturyTel also created two cost z o n a  in an 

attempt to somehow “re-aggregate” its study area into two large areas, so as to prevent 

competitors from being designated as an ETC or EP without covering non-contiguous portions of 

either area. CenturyTel cleverly sought to hlock competition using Path 3 self-certification so as 

to avoid a Path 2 proceeding, which would have exposed i t  to immediate challenge.” The CPUC 

has studied CenturyTel’s plan, determined that it should be properly treated as disaggregation by 

wire center, and has provided ample analysis in its Petition as to why the public interest will be 

served by redefining CenturyTel’s scrvice area along wire center boundaries. 

Finally, Section 54.207(c) of the i-des explicitly gives the FCC an option to either concur 

with a stale petition or open a proceeding i f  i t  does not concur. Nothing in the rules or FCC 

orders rcquires thc FCC to open a proceeding, and on at least two occasions, the FCC has 

allowed a redefinition proposal to take effect automatically, as it did here.’” CenturyTel and six 

other parties have commented on the CPUC’s Petition. Their concerns have been heard and 

6 



therc is absolutely nothing to indicate that the FCC has somehow ignored such submissions. The 

time for filing a petition for rcconsideration of the FCC’s adoption of Section 54.207(c) has long 

passcd. IfCenturyTel wishcs to change the rule, it may file a petition for rulemaking. 

In sum, CenturyTel had an opportunity to participate at several crucial junctures when the 

CPUC conducted its statutorily delegated determinations regarding NECC’s designation as an 

ETC and EP, as well as the interplay between disaggregation and service area redefinition, that 

rcsultcd in  the CPUC’s Petition. The CPUC properly analyzed CenturyTel’s Path 3 filing and 

dctennincd it to be a wire center disaggregation, which under Colorado law, applies to service 

area rcdctinition as well. CenturyTel’s procedural and substantive rights have been fully 

protected and absolutely no purpose would be served by duplicating the CPUC’s proceedings. 

Accordingly, CenturyTel’s efforts to re-litigate the matter should be denied 

B. CenturyTel Improperly Asks the FCC to Overturn 
The CPUC’s Public Interest Determination. 

The CPUC has already found that designation ofNECC as an ETC throughout its 

rcqucstcd service area is in the public interest.”’ Specifically, when NECC was designated, i t  

was determined that “NECC has satisfied all legal criteria for immediate designation as an ETC 

and should be granted such status immediately” pending the outcome of the CPUC’s generic 

disaggregation proceeding and “any necessary FCC approval of initial disaggregation of service 

areas[.]”” As the CPUC noted in its Pctition, thc only reason NECC has not yet been dcsignated 

as an ETC in any CenturyTel wire center ‘‘is that it lacks the facilities to serve fhe enrire 

C‘eu~uqj.Tel J / / U ( I )  ureu. ,,2? Thus, the public intcrcst determination has already becn made by the 

7 



state commission, in which cxclusive authority lies pursuant to Section 214(e)(2) of the 

Communications Act o f  1934. as amended (the “Act”). 

CenturyTel’s argument Lhat the FCC should rcject the CPUC’s Petition because i t  fails 

“to saiisfy thc public interest standard set forth in Section 214(e)”” borders on absurd. It appears 

that CenturyTcl is appealing the CPUC’s original determination that a grant ofETC status to 

NECC would serve the public interest. That determination was made with finality twelve 

months ago. In contrast to ihe designalion of additional ETCs i n  rural areas under Section 

214(e)(2), the redefinition ofscrvicc areas under Section 214(e)(5) does not require a public 

interest determination. Rather, the only requirement under that section is that the FCC and the 

states take into account the recommendations of the Joint Board. A s  demonstrated inJru, this 

requirement has been satisfied 

CenturyTel’s request that the FCC conduct a n  independent public interest determination, 

outside Ihe bounds of Scction 214(c)(5), must be re~jcctcd. Scction 214(e) of the Act does not 

permit the FCC to ovcrturn a state’s public interest determination. Moreover, a state 

conimission’s public interest determination under Section 2 l4(e)(2) is not a “statute, regulation, 

or legal requirement” and therefore is not subject to preemption by the FCC under Scction 

253(d). Because there is no legal basis for FCC preemption or reversal of the CPUC’s public 

interest delemination, CenturyTel’s “public interest” arguments must be rejected 

C. This Is Not a “Contested” Mat te r  Warrant ing 
Special Attention. 

CenturyTel is mistaken in  asserting that the “contested” nature of the review of the 

CPUC’s Petition presented a compelling nced to open a proceeding or issue a written order.” 

?: 
Application at p. 9 

Sce 111 a t  p. 0. 21 

x 



The mcrc ract that an issue is raised by a commenter does require an agency to respond to it.*’ 

For this reason, the FCC has concluded that an application should not necessarily be removed 

from expeditcd review simply because it has been opposed.*“ 

Additionally, during the comment period following the release ofthe Public Notice, 

CcnturyTel and others opposing the Petition fdilcd to raise legitimate arguments that might result 

in a “contested” procccding. For examplc, CenturyTel does not stand to lose high-cost support 

as a result of competitive ETCs’ receipt of support i n  its service area.*’ Accordingly, CenturyTel 

will not be harmed by the Petition and has no justifiable ccason to contest it. Moreover, the 

comments submitted in opposition to the Petition focused entirely on arguments that have been 

soundly rejected by the FCC in prior proceedings,2x are plainly ridiculous,*” or concern broad 

Srr  Thiniipsoli 1’. Clrwk, 74 I F.2d 40 I ,  408-09 (D.C. Cir. 1984). 

See /lil/J/L~in~il~~iIiOli of Fui-ihei- Slreamlining Memurec ,/or Domc,.\tic Section 2 I 4  .A urhor ix l ions,  Rcporl 

3 

:,I 

onri Ode,-, 17 FCC Rcd 5 5  17, 5527 n .39  (2002); I998 Bicnniri l Rr ’guhi loq Revlew- Revirw oJ Inlernaliono/ 
Connnini C(ui.ic,i. Regiiliinanv, Reporr om/ Orclei., 14 FCC Rcd 4909, 4914 ( I  999). 

.- 
&v C d l i h i .  Soiiih Lici,n,\i,. /nt. .. DA 02.331 7 (W C.13. rcl. Dec. 4, 2002) at 11 28 (“Cellidar South A/ahamn 

E K 0 i d w ” j :  RCC / l o / h i g . \ ,  I n c , ~  fer i r io i i ,  DA 02-3 I X I  (W.CB.  rel. Nov. 27, 2002) at 7 26 ( “RCCA/ i ihami i  ETC 
Orhi.”) (recon. pending). 

For example, CriiluryTel, (lie lndepcndent Telephone and Telecommunlcations Alllance (“ITTA”), the ?H 

Sational Telecommunications Cooperative Association (“NTCA”) and NRTA. OPASTCO, Western Alliance and 
CTA (“NRTA”) all devoted substantial portions of their comments to discussing the possibility of“cherry plcklng” 
or “cream skimming“, a prospect which thc FCC has prehlously found to be ”substantially elimimted” by rural 
IlECs’ opportunity to disaggregate support as CenturyTel did wlth Its Path 3 filing. See. e.g.. Cr//u/arSourh 
Alrrharno ETC O d c r ,  .siip,a. a t  7 3 I : RCC ,4/nhnmn E T  Oi.dcr, .viipi-(i, a t  ‘1 31: Pelilion,s /or Recon.cideralioii o/ 
It‘e.\rlw W’;rd<,.j,v Cinpuuitwn 1\ Ilerignn!ion n.\ riii Eligihle Te/rcoiir,nriiiimtinn.\ Cizrriw in  lhe Slore of W n i i i i g ,  
FCC 01 - 3  I 1 a t  11 I2 (rcl. Oct. 19, 2001 j ;  Fderol-Sralr, Joiiir Boiiiri on Ilniwr.ru/ Service. We.srern Wire/e.\s 
(b~puro l io i i  Pc,tiiion /Or Dcrignn/iorr 11s mi Eligihlc T~,lccoininunico/roils Cnrriw for thc Pinc Rblgt, Resci7,oiion in 
Soiith Lkiko/ii. FCC 01-283 at11 20 (rel .  Oct. 5. 2001). 

I,, For example. NRI‘A‘s Comments. a t  p.  X, conrain a heading slating that “The Proper Designation Area Is 
(llily Onc Flemenr of the Comprehensive Public lntcrest Finding Required Before an Additional ETC May Lawfully 
Bc Desig~lated i l l  a n  Area Served by a Rural Cariicr” ~ rvcn thouyh the public interest determination under Section 
214(c)(2) l i r s  uitli llie state and \+as made il year ago  



universal scrvice policy issues best addrcssed in separate, global rulemaking proceedings,” and 

therefore did not raise any issues properly contested in the course of a redefinition proceeding. 

D. CenturyTel’s Collateral Objections Have 
No Merit. 

In  its Application, CcnturyTel incorporates by refcrence its initial comments filed in 

response to the Public Notice? Those comments raise a host of collateral issues ~ such as the 

need for a minimum numhcr of local minutes, restrictions on mobility, and “windfalls” to 

conipctitive ETCs whose costs may diffcr from ILECs’ ~ that are programmatic in nature and 

are not properly raised in a service area rcdcfinition proceeding. To the extent CenturyTel 

reiterates thcse arguments in its Application by reference, NECC incorporales by reference its 

own responses which arc found in  its reply conimenls. With respect to the remaining arguments 

in  thc Application, NECC provides its responses below. 

1) “Cherry Pickitig ” 

CenturyTel makes much of the idea that redefinition along wire center boundaries will 

encourage competitors to engage in “cherry picking” by targcting CenturyTel’s “best least-cost, 

highest-profit customers.”7’ Aside rrom the inexplicable value judgment that CenturyTel 

considcrs customers in its low-cost areas to be its “best” customers, this argument i s  without 

merit because CenturyTel’s disaggrcgation filing has already addressed such concerns. 

In that filing, CenturyTel divided up its study area into 53 wire centers, as permitted 

undcr Scction 54.31 5(d)( l)(i).  CenturyTel then took the unauthorized step of grouping the wire 

For c x m p l z ,  C‘eoturyTrl ur_red Ihr FCC to address “windfall” supporl allegedly received by competitive ~ / I I  

t‘I~Cs whose cos t  structures differ frnni lhosc of ILECs; impose “mobility restrictions” for the first time on a 
compcritive ETC; and establish A niinimun Irvd of l o c a l  usage for ETC desigiiation. 

I ,  S w  Applicaiioii a t  p. 9. 

/ , I .  12 



centers into two broad cost zones. which is only permitted under Path 2, or under Path 3 with 

prior regularory authorization. As the FCC has emphasized, “cream skimming” or “cherry 

picking” concerns are “substantially eliminated by the proper disaggregation of  upp port.^' To the 

cxtent CenturyTel’s plan is not “reasonably related to the  cost of providing service for each 

disaggregation Lone within each disaggrcgated catetory of ~upport” , ’~ both federal and state rules 

pennit the modific,ation of such plan in a procceding initiated by the CPUC, CenturyTel, or 

another party.” The CPUC has properly taken notc of the noncompliance of CenturyTel’s 

disaggregation filing with the state and federal rulcs governing disaggregation of high-cost 

funds,”’ and has properly detcnnined that CenturyTel’s plan disaggregates support to the wire 

center level. The “cherry picking” argument i s  now. decisively, off the table. 

i i) Resale Reyiiiretneii[ 

CenturyTel is also mistaken in arguing that competitive ETCs should be required to offer 

resold services if they lack the facilities to serve evcry portion of an ILEC’s study area.” 

Tellingly, CenturyTel fails to cite a n y  FCC or state decision requiring a competitive ETC to use 

rcsale as a condition for ETC status. Such a requirement would be inappropriate, for several 

reasons. First, i t  would directly contradict the FCC’s conclusions that an important benefit of 

conipctitive entry in rural areas is “the deployment of new facilities and technologies” as well as 

the creation o f  an “inccntive to the incumbent rural telephone companies to improve their 



cxistitig network to remain compctitive.”‘x Second, because of the sunset of the FCC’s rule 

rcquirinz resale in November 2002, NECC is by no means assured of the continued cooperation 

ofother carriers or the ability to rcsell facilities pursuant to reasonable rates, terms, and 

conditions 

Third, a n y  requirement to provide resold services can only be properly applied within 

NECC’s licenscd service area, where i t  has an incentive and ability to construct facilities. 

Outside of its service area, long-term resale would be completely unworkable for NECC and for 

Colorado consumers. NECC would not be able to control other carriers’ wireless networks. 

leaving it unable to provision service, improve service, or make any necessary network 

adjustments to provide appropriate service quality. NECC would not be able to ensure that it 

could meet any ETC commitments, such as toll blocking or toll limitation. At best, NECC could 

offer a rcsold wircline service to customers, which is no choice at all 

111. THE FCC IS NOT REQUIRED TO ISSUE A WRITTEN ORDER 
OR OTHERWISE PROVIDE “EVIDENCE” 

A. 

Section 214(e)(5) of the Act provides that: 

Section 214(e)(5) Does Not Require a Written Order. 

In thc case of an area served by a rural telephone company, 
“service area” means such company’s “study area” unless and until 
the Commission and thc States, after taking into account 
rccominendations of a Federal-State Joint Board instituted under 
section 410(c), establish a diffcrent definition of service area for 
such company. 

Nowhcre does the statutc mention any requirement that thc FCC issue written orders, 

decisions, findings of fact or conclusions of law, as suggested by CenturyTel. Nor does the 

i x M.esrmi W i d t . , v s  Corp . Pcrilion /or.  Derrprnriotl (1,s L I I I  EIIgibIe Telt,comniunicurions Currier rn (he 
Srflic, o/ Wwrning, 16 FCC Rcd 48, 5 5  (2000) ( “ W t ~ . ~ / w r ~  12’Ireles.r”). S w  UISO Remarks of Michael K .  Powell, 
C‘lmrmao, Federal Communications Commission. d l  the Goldman Sachs Communicopia XI Conference, New York, 
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provision state that the FCC must provide “evidence” that i t  took the Joint Board’s 

recominendations into consideration. CenturyTel ignores the many other statutory provisions, in 

the Act and clscwhere, which, unlike Section 214(e)(5), explicitly call for written orders, 

decisions, reasons, findings, or conclusions.“’ In fact, in its illustrative use of Scction 252(e), 

CenturyTel fails to mention that thc sanic section provides that “[a] State commission to which 

an agreement is submitted shall approve or reject the agreement, with writtenfindings as to any 

Congress did not require a written decision. I t  gave the FCC discretion to develop the 

procedures that are necessary and appropriate to implement the statute.41 As discussed below, 

thc FCC propcrly exercised its discretion by implementing a streamlined redefinition procedure 

thal is consistent with the Act’s purposes. Moreover, administrative law favors granting 

procedural flexibility to agencies rather than requiring judicial-style findings of fact.42 

KY (Oct. 2, 2002) (“Only through Iacilities-based competition can an entity bypass the incumbent completely and 
force the incumbent to innovate to offset lost wholesale reveiiues.”) 

:’> 
See,. ty,.. 47 U S . C  6 271(d)(3) (“ . . .  the Conunission shall issue a writren determination approving or 

dciiying rhe authoiirarioii requested in the application for each State . . . The Commission shall state the basis for i t s  
appioval or drnial of tlir application.”): 47 U.S.C. 3 309(d)(2) (“If the Commission finds . . . i t  shall make the grant, 
deny the petilion, and i s w e  a concise starement of the reasons for denying the petition, which statement shall 
dispose o f  a l l  substautial issues raisrd by the petition.”); 47 U.S.C. 626(c)(3) (“the franchising authority shall issue 
a written decision granting or denying rhr proposal for renewal . . and transmit a copy of such decision to the cable 
operator. Such decision ahall srate the reasons thereior,”); 5 U.S.C. 0 71 17(c)(6) (“The Authority shall issue to the 
exclusive representative and to the agency a written decision on the allegation and specific reasons therefor at  the 
earliest practicable date.”); 16 U S.C:. 0 1536(b)(4) (requiring Secretary of the Interior to provide “written statement” 
specifying the impact of-a proposed underraking on endangered or threatened species, any necessary and appropriate 
measure 1 0  nuniniize those impacts, aiid Jny tt‘rrns and conditions to be imposed on the Federal agency or 
applicant); 20 t!.S.C. $ 1234f(2) ( ” . .  .the Secretary shal l  make wiitten tindings to that effect and shall publish those 
tindings. alung with the substance o fany  compliance agrecment, in the Federal Register.”); 23 U.S.C. 0 131(/) (“. . . 
the Secretary shall give written noticc I O  !lie State or his proposed determination and a statement ofthe reasons 
therefor. and during such pcriod shall give the State a11 opportunity for a hcaring on such determnation. Following 
such IlexinS tlir Secretary shall issue a wrirten order setting forth hls final determination(.]”). 

i t ,  47 L,’.S.C. $ 252(e)( I )  (cmphasis added) 

S w  t . C ’ . C ’  I ’  RCA ~ . ~ i i i i i i i f i i i [ ( i l t t ) t l . \  e / ~ / ,  346 li.S. 86. 97, 73 S.Ct. 998, 1005 (1953) (“To resnict the i’ 

(omiiiission’s action 10 cases in ~ ~ h i c h  laiigible evidence apprnpriate for judicial derermination is  available would 



B. The FCC’s Service Area Redefinition Procedures 
Serve the Pro-Competitive Objectives of the Act. 

CcnturyTel’s asscrtioii that the FCC’s failure to issue a written decision somehow 

J3 . . represents “abdication” o f  its statutory responsibilities IS ~ n c o r r e c t . ~ ~  The streamlined 

procedure thc FCC dcveloped for redefining rural LEC service areas, set forth in Section 

54.207(c)(3)(ii) ofits rules, is entirely consistent with the purposes ofthe Act and with FCC 

practice. Although CenturyTcl claims thc FCC adopted this procedure “without any explanation 

for its decision,”“ thc FCC slated its reasons quite clcarly: 

[W]e conclude that thc “pro-competitive, de-rcgulatory” objectives 
of the 1996 Act would be furthered if we minimize any procedural 
delay caused by thc need for fcderal-state coordination on this 
issue . . . In keeping with our intent to use this procedure to 
minimize administrative delay, we intend to complete 
consideration of any proposed definition of a service area 
pronipiIy.“3 

Thus, it is clcar that the cxpcdited procedure adopted under Secljon 214(e)(5) servcs to remove 

barriers io competitive entry with minimal delay, while affording interested parties ample 

opportuniry to bc heard. 

Thc removal of  barriers to competitive entry furthers the statutory purpose of the Act, 

which is “[tlo promote compelition and reduce regulation in order to secure lowcr prices and 

diircgard a inajoi~ rcason for  the creariiiii ofadmi i i is t ra i i \~c agencies. better equipped as they are for weighing 
intangibles ‘by spccialiration. by insight gained though experience. and by more flexible procedure.”’). 

Application at  p. 7. 

Just as Century7’el is late iii exprcssing disagreement with Colorado policy concerning “parallel funding 
disaggregation and entry disaggrcpation” (Application a t  p. j), CenhryTel similarly chooses an inappropriate forum 
to ask [he FCC io rescind ~ apparently without a public process of any  kind - its service area redefinition niles. 
sei. id at p. 6 

l i  

11 

I d  a t  p. 1. l i  
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higher quality services for American telecommunications consumers and encourage thc rapid 

deployment of new tclecoinmunications  technologic^."^^ Moreover, the FCC has declared 

competitivc neutrality as one of thc overarching principles of universal service, meaning that the 

universal service rulcs should not uiifairly advantage or disadvantagc any service provider or 

technology over a n ~ t h e r . ~ '  By eliminating the need for prolonged consideration and written 

findings except in  extraordinary cases, the FCC's redefinition rules ensure that competitive ETCs 

can bcgin to compete on a level playing field without undue delay. 

CenturyTel also overlooks the critical fact that such streamlined review is accepted FCC 

practice, particularly where the public intcrest is disserved by unnecessarily protracted 

administrative proccedings. For example, when reviewing domestic authorizations under 

Section 214, the FCC uses a procedure which, like i t s  rules under Section 207(c), consists o f a  

notice-and-comment period and automatic approval in the absence of FCC action.") As with the 

service area rcdcfinition rules, the FCC's domestic authorization rules envision that this 

determination may bc made without a written order and without initiating further proceedings. 

The FCC adopted similar procedures for international  authorization^.^" By arguing that the FCC 

has abdicated its statutory obligations, CenturyTel simply ignores the FCC's longstanding 

practice of using streamlined review. Such a procedure is particularly appropriate where the 

state authority has already conducted a detailed review of the underlying issues and wherc the 

FCC's statutory obligation consists of concurrcnce, not de novo review. 

Pub. L. No. 104-104, 110 Srat. S h  (1996) (preamble). 

Sce FIUI Rqwrr and Orilei.. .rupni. I2 FCC Rcd a l  880 I 

i l  

I8 

Scc,47 C.F.R. C; 63.03(n) .  

.T<'t'47 C.F.R. 5 63.12(c). 

461 
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C. There is  Already Clear “Evidence” that the FCC 
Considered the Joint Board’s Recommendations. 

CenturyTel incorrectly states that “i t  is apparent that the FCC failcd to satisfy its Scction 

2 14(c)(5) obligation to take into consideration the Joint Board’s recommendation before 

changing CenturyTel’s study area”” and claims that thcre is no ”evidence” that the FCC actually 

considered the Joint Board’s rccommendations.52 In fact, the evidence to this effect is quite 

clear. 

The scrvice area redefinition rules are the product of the FCC’s Consideration of the Joint 

Board’s recommendations. Indeed, the FCC expressly discussed, and followed, the Joint 

Board’s analysis and recommendations when adopting these rules. For example, the FCC 

explicitly stated its agreement with the Joint Board that the adoption o f a  large ILEC’s study area 

as a n  ETC servicc area would erect significant barriers to competitive entry and might even 

violatc the Act.” In fact, the FCC made explicit mention of the Joint Board’s rccommendations 

scvcral tinics in  adopting the scrvice area redefinition procedures: 

“We agree with the Joint Board that, although this authority is explicitly 
delegated to the state commissions, states should exercise this authority in 
a nianncr that promotes the pro-competitive goals of the 1996 Act as well 
as the univcrsal service principles of section 254”; 

“Wc also adopt the Joint Board’s analysis and recommendation that states 
dcsignate service areas that are not unreasonably large”; 

“Wc also agree with the Joint Board’s dctermination that large service 
areas incrcase start-up costs for new entrants, which might discourage 
competitors from providing service throughout an area”; 

“We also agree with the Joint Board that, i f  a state adopts a service area 
that is siniply structured lo fit the conlours of an incumbent’s facilities, a 
/\ppllcaIlon ar  p.  6. NEC‘C nolzs IhaI  Century’l’el’s “study area” has not been changed 

Application at p. 5. 

Set, Fief kc pot.^ n i i d  Oi.dvi.. si ipwi ,  1 2  FCC Rcd at 8879. 



new entrant, especially a CMRS-based provider, might find it difficult to 
conform its signal or service arca to the precise contours o f  the 
incumbcnt’s area, giving the incumbent an advantage”; 

. “As noted by the Joint Board, state designation o f  an unreasonably large 
service area could also violate section 253 if i t  ‘prohibit[s] or ha[s] the 
cffect of prohibiting thc ability of an entity to provide any interstatc or 
intrastatc telecommunications service’ and is not ‘compctitively neutral’ 
and ‘ncccssary to preserve and advance universal service . ,., 54 

Clearly. the procedurcs adopted under Section 214(e)(5) represent the outcome of the FCC’s 

careful consideration of the Joint Board’s recommendations regarding the definition of service 

areas. ~ A C I  does no1 reuiiire the FCC io enguxe in u lop-io-bottom reexuminution of the Joint 

Bocirtl ‘s recoinmenddons with even; ronmrrenre decision. 

CentLiryTel also ignores the ract that the procedures under Section 54.207(c) are 

exprcssly dcsigned to ensure that interested parties have the opportunity to brief thc FCC on the 

Joint Board’s recommendations and other issues. The Petition itself contained a discussion 

following the analytical franicwork provided by the Joint Board for determinations of the proper 

definition of ‘scrvicc area.’’i Additionally, the comments, reply comments, and expcirle 

comments filed in response to the Public Notice all contained extensive discussion of the Joint 

Board’s recommendations in arguing for or against the CPUC’s proposed redefinition. By 

reviewing and considering the Petition and comments, the FCC necessarily took into account the 

rccornmendations t h a t  were discussed by the commenting parties. Accordingly, the FCC’s 

redefinition procedures ensured that its concurrciicc with the CPUC’s Petition occurred only 

“aftcr laking into account” the Joint Board’s recommendations as required by Section 214(e)(5). 
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IV. CENTURYTEL’S REQUEST TO TOLL THE PETITION’S 
EFFECTIVE DATE SHOULD BE REJECTED 

Apparently conceding that the Joint Board’s rccornmendations to date would not provide 

any  justification for a delay or denial of the CPUC’s Petition, CenturyTel seeks to delay the 

effective date of the grant of the Petition unti l  the Joint Board issues another set of 

recomniendations.”’ CenturyTel’s request is patently anti-compctitive. It seeks to he spared the 

competition that NECC’s designaLion will bring and, with it, the pressure to reduce inefficiencies 

and improvc scrvice to customers. The filing o f  a petition for reconsideration or application for 

review does not toll the effcctiveness of an FCC decision” and CenturyTel has not demonstrated 

any compelling reason for the Commission to stay its dccision. 

Indeed, CenturyTel has not requested a stay pending consideration o f  its Application; 

instead, i t  wishcs to preserve the status quo “until the Joint Board has made its recommendation 

regarding thc interplay between the level of disaggregation of support and changes in rural study 

area dcfinitions.”5x In other words, finding the current state of the law unsatisfactory, 

CcnturyTel absurdly seeks to place compctilive entry in suspended animation in hopes that the 

rulcs will one day change in its favor. If litigants could stay thc effectiveness o f  every rule that 

has some chance ofbeing amcnded in the future ( i . ~ . ,  every rule), the rulemaking and 

cnforcernent authority granted to thc FCC by stalute would be rendcred meaningless. 

CenturyTel’s “tolling” request must be rejected. 

51, See id a i  pp. 7-8. 

See47 C.F.K. $ 9  l.I02(b)(?)-(3) 

Applicaliun i l t  p. X. 
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V. CONCLUSLON 

For lhc reasons stated above, NECC urgcs the FCC to deny CenturyTel’s Application. 

Respectfully submitted, 

N.E. CO1,ORADO CELLULAR, INC. 

By: 
David A. LaFuria ,& 
Steven M. Chemoff 
Its Allorneys 

Lukas, Nace, Cutierrez & Sachs, Chtd. 
I 1  1 1  19th Skeet, N.W., Suite 1200 
Washington, DC 20036 
(202) 857-3500 

January 2, 2003 
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